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by trespassers, converted into railroad ties and sold to the de- 
fendant without notice of the true ownership. Held by Mcll- 
vaine, J., "The plaintiff's loss is no greater than it would have 
been if the trespasser had been innocent of all intentional wrong; 
nor is the guilt of the defendant greater. Hence, it seems to a 
majority of the court, that exact justice would be done, as between 
these parties, by limiting the plaintiff's damages to the amount 
of his actual loss, to wit: the value of the trees when they were 
first taken as personal property. "• This theory can be supported 
by an application and extension of the principle laid down in 
Trustees Dartmouth College v. Paper Co. 10 The trespasser, whether 
wilful or unintentional, has by his labor acquired a certain quasi- 
contractional right in the property taken and improved. Although 
the wilful trespasser is estopped from asserting this right, because 
to allow him to do so would require him to prove and enable him 
to profit by his own wrong, yet the right still exists, and passes 
with the property to the purchaser. He, if innocent, is not es- 
topped from asserting the right acquired, but by asserting it, 
becomes entitled to whatever reduction in damages an uninten- 
tional trespasser would have been entitled. Thus the mala fide 
trespasser is not allowed to profit by his wrong, and the innocent 
purchaser is not mulcted in damages to a greater extent than neces- 
sary to give ample compensation to the true owner. 

T. R., Jr. 



Legal Ethics — Questions and Answers 

Question: 

Recently, as a Notary Public, I administered an oath to a party in a matter 
pending in the United States Land Office. Now that party has been indicted 
for perjury, alleging that the matters sworn to were false. The party admits 
the oath, but intends to plead the truth of the statements, and can easily do so. 
Of course I will be a material witness for the Government, although there will 
be no dispute over my testimony. He will admit the oath. This party desires 
that I represent him in his defense on the perjury charge. Can I ethically do 
so? 

Answer: 

As a general principle, a lawyer should not act as trial counsel in a criminal 
cause in which he knows or has reason to believe that he is to be a material wit- 
ness for the prosecution. The question imports that in the given case the testi- 
mony of the inquirer is not in dispute, is against his client, and would be only 
formal. If the nature of his testimony could be assuredly so limited, the Com- 
mittee would not disapprove the retainer. Except in a case where such limita- 
tions may be confidently predicated, the retainer should, in the opinion of the 
Committee, be refused. 

» 37 Ohio St., 295. 

10 132 Fed. Rep. 92 (1904). 
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Question : 

Is it proper for a lawyer to advise a client, in reply to a query seeking his 
advice, that in his opinion it would be better for the client to pay a fine pre- 
scribed by a certain penal Statute than to obey its directions? 

Answer: 

In the opinion of the Committee, the question should be answered in the 
negative. 

It is the lawyer's duty, when asked to advise, to instruct the client as to 
the measure of the penalty prescribed by the law; but he should stop there. 
For the lawyer, as an officer of the law, owes a peculiar duty to the State and a 
duty to the profession. He violates his duty to the State when he deliberately 
becomes party to a crime; and violates his duty to the profession, because de- 
liberate participation in crime by a lawyer tends to bring both the law and the 
legal profession into contempt. 

We are not considering those cases where there is a bona fide intention to 
test the validity of a law. 

Question : 

John Doe, a lawyer, and Richard Roe, a layman, are executors of a Will, 
the amount of the estate being about $180,000. Doe, the lawyer, is the active 
executor; Roe, the layman, being passive. Both are to be allowed full com- 
mission as executors. The usual proceedings in the settlement of the estate are 
taken. There is no litigation. The transfer tax proceedings and the executors' 
accounting are conducted in the name of Jacob Fen, as attorney of report. Doe 
and Fen are personal friends of long standing, having had offices together for 
many years. Each has entire confidence in the other as a man of excellent 
standing at the Bar. The sum of $3,000 for counsel fees is charged in the ac- 
counts and, in view of the work done and to be done, is a reasonable compensa- 
tion for settling the estate. The papers are all drawn by Doe, on the theory 
that in so doing he is merely acting for Fen, the attorney of record, and not as 
executor. Fen appears in Court whenever necessary. Doe pays to Fen, the 
attorney of record, $1,000, and presents to him for his signature a voucher for 
$3,000, as if it had been in fact paid to him. This is evidently on the theory 
that as Doe did much of the work as a lawyer, Fen is to be considered as having 
received $3,000 and paid to Doe $2,000 for doing much of the work. 

Query No. 1: Can Fen properly sign a receipt for $3,000 when in fact he 
only gets $1,000, the remaining $2,000 being really retained by Doe? 

Query No. 2: Would there be any difference in the fact of the transaction, 
so far as the question of ethics is concerned, if Doe were to draw an executor's 
check to the order of Fen for $3,000, and Fen were then to draw his check to 
the individual order of Doe for $2,000? 

Query No. 3: According to the correct ethical standards, is it or is it not 
proper for an executor, who is a lawyer and who does legal work for the estate, 
which he is not bound to do and which he may properly pay another lawyer to 
do, to do it in the name of the other lawyer and be paid by that other lawyer? 

Answer: 

In the opinion of the Committee, all three queries should be answered in 
the negative. Except where a will provides for payment to one named as execu- 
tor of extra compensation for legal services, our courts uniformly refuse to allow 
any such compensation, for the obvious reason that a trustee or executor must 
have no pecuniary interest in the legal fees he has to pay out of the trust estate. 
The exception above noted is based on the testator's express authority: there- 
fore it is not professional to accomplish by indirection what would be set aside 
if disclosed to the court. The concealment of the facts from the court is highly 
improper. 

The Committee does not pass either way upon the statement that $3,000 
is a reasonable charge for an unlitigated administration. 



